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Staff Report – Agenda Item # 1 

Case number BZA-2026-02 Property size 0.24 ac 

Property address 203 Kerr Dr Property zoning R1 (Suburban Res.) 

Applicant(s) Mark Bobay 

Property owner(s) Mark Bobay 

Requested action: 

UDO  V 3.2.6.J Approval of the Variance of Development Standards in the Suburban 

Residential zoning district to permit the construction of a 2-car garage to encroach on the 

required 10-foot setback. 

Recommendation: 

APPROVE with conditions 

 

Exhibits: 

1. Location map 

2. Zoning map 

3. Application 

4. Original site plan and elevations 

5. Staff site plan translation 

6. 2026 Property Card 

7. Original plat 

8. Revised site plan 

ABOUT PROJECT 

Location 

The subject site is located at 203 Kerr Drive (see 

Figure 1 here and Exhibit 1. Vicinity Map), directly 

west of Woodward Park. The base zoning is 

Suburban Neighborhood (R1), and it is surrounded 

by more R1 on all sides except for Woodward Park 

to the east, which is zoned Parks and Open Space 

(Po). 

Proposal 

The petitioner would like to construct a 2-car garage 

encroaching on the required side setback. 

The site plan (Exhibit 4) shows a 24’ x 30’ garage located 5 feet from the east side property line 

and 8 feet from the house. The elevations (also Exhibit 4) show an enclosed structure with a 

gabled roof and exterior siding for the wall finish.  

  

Figure 1. Project Site Location 
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ANALYSIS 

Analysis of Code Citation 

V 3.2.6.J of the Lapel UDO requires that detached garages meet the side setback requirements in 

V 3.2.4. which requires a minimum side setback of 10 feet. The intent behind setback regulations 

is to create some space and provide a buffer between structures, particularly when those 

structures house different and incompatible uses. The neighboring property to the east is 

Woodward Park, which has no structures directly east of the proposed location. There is a 

structure on the west side of the park, but it is south enough to be more in line with the 

property and structure south of the subject parcel, so the intent of providing space between 

structures is not exactly relevant. A visitor to the park is unlikely to notice if a structure were to 

encroach a few feet upon this required minimum, and it therefore is unlikely to pose as a 

nuisance to the public. 

Need for Variance 

The petitioner claims that the existing one-car garage (see Figure 2, above) “has limited space 

available for additional parking and storage.” Any additional vehicles would have to be parked 

on the driveway and/or the street, both of which may be visually less desirable than having the 

vehicles parked inside a garage. There is also the safety issue that on-street parking poses in 

terms of obstructing sight lines, though this is mitigated in this case by the fact that Kerr Drive 

ends in front of this property. It is also worth noting that garages are used not just to enclose 

parked vehicles, but to provide work areas and additional household and yard storage. County 

property records (Exhibit 6) show that the attached garage is 12’ x 24’, so the proposed 

detached garage would more than triple the total garage space on the property. In summary, 

the proposed garage is not a necessity, but the petitioner believes it will enhance their use and 

enjoyment of the property.  

Figure 2. There is an existing 1-car attached garage with driveway to the right. The proposed detached garage would be 
to the left and would likely take advantage of the unpaved drive leading to the gate. 
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Analysis of Practical Difficulty 

The site plan originally submitted by the petitioner (Exhibit 4) showed a lot that is 125’ long east 

to west and between 103’ and 113’ deep north to south depending on what set of 

measurements you add together. Based on the drawing, some of these measurements are taken 

from the street, which is not necessarily the legal front property line. Figure 3 (above) shows an 

approximation based on the county property records dimensions of the house and existing shed 

and county GIS plotting of the property lines. According to these measurements, the property is 

about 120’ long by about 84’6” deep. The petitioner submitted a copy of the original subdivision 

plat (Exhibit 7), which shows that the lot is indeed 120’ long by 85’ deep. The plat also shows a 

7.5-foot utility easement along the east side of the property.  

Based on the plat, the petitioner submitted a revised site plan (Exhibit 8) that meets the 10-foot 

setback requirement (and thus remains clear of the easement), but results in the garage being 

built only 5.5’ from the primary structure. V 3.2.6.D.iii requires 10’ of separation between an 

accessory structure and the primary structure or other accessory structures. Therefore, while the 

petitioner now proposes to meet the setback standard, a variance is still required to allow the 

reduced separation. 

Figure 3. Staff’s analysis of space available on the property. Dimensions are approximate and may not accurately 
represent the true size and locations of property lines, setbacks, structures, and yards. 
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The purpose of requiring 10’ of separation is to prevent structures from crowding one another 

and provide enough space for emergency services (or other private vehicles) to pass between 

structures. A minimum of 5’ is suggested to ensure that first responders can carry necessary 

equipment on foot between structures if the need arises. The revised site plan proposes a 

separation of 5.5’, which meets the suggested minimum.  

At best, there is less than 40 feet between the house and the side property line on Gwinn (south 

side yard) and a little bit more than 40 feet between the house and the side property line shared 

with Woodward Park (east side yard). Therefore, neither side yard has the space for an accessory 

structure of this size. It would be possible to meet the required setback in the east side yard, but 

doing so would cause the garage to encroach on the 10’ of separation between structures 

required by UDO V3.2.6.D.iii, so a Variance of Development Standards would still be required. 

The site plan submitted by the petitioner shows only 8’ of separation, which would not be 

allowed without an additional variance. The petitioner did not submit evidence of their need for 

a garage of this size. If upon questioning the Board finds that there is sufficient need for a 

garage of this size, then there is practical difficulty in meeting the cited ordinance. 

Variance of Development Standards Criteria 

In order to approve a variance of development standards, the BZA needs to find that three (3) 

criteria are met. The applicant proposes their findings to these criteria in their application 

(Exhibit 3). Staff proposes their findings of fact below. 

VARIANCE OF DEVELOPMENT STANDARDS FINDINGS 

If the Board should decide to APPROVE the requested Variance of Development Standards, 

please use the following findings of fact: 

The Lapel Board of Zoning Appeals is authorized to approve or deny Variances of Development 

Standards by Indiana Code 36-7-4-918.5 and by Lapel UDO V1.6.3. The BZA may impose 

reasonable conditions as part of its approval. A Variance of Development Standards may be 

approved upon a determination in writing that the following three (3) criteria are met (V1.6.9.A): 

• The approval will NOT be injurious to the public health, safety, morals, and general 

welfare of the community: 

The proposed garage can either meet the setback requirement or the separation 

requirement but cannot meet both. In either case, the proposed garage is still entirely on 

the subject property. Its encroachment on the required side yard is insignificant given 

that there are no structures directly east of the property that may be “crowded” by it; its 

encroachment on the required separation will prevent an emergency vehicle from 

passing between the proposed garage and the house, but given the size of the property 

and the ability to access the rear of the home from the other side yard, this does not 

injure public safety. 

• The use and value of the area adjacent to the property included in the variance will 

NOT be affected in a substantially adverse manner: 
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It is likely that the use and value of real estate adjacent to the subject site will NOT be 

affected in a substantially adverse manner by allowing the requested variance. Nearby 

property owners may remonstrate against this petition if they believe this request will 

have significant adverse effects on adjacent properties. Should nothing contrary be 

brought to light by adjacent owners at the public hearing, it is presumed that the 

approval of this variance request will not have a substantially adverse effect on the use 

and value of adjacent properties.   

• The strict application of the terms of this Ordinance WILL result in a practical 

difficulty in the use of the property.  

Strict application of the side setback requirement in the proposed location will create 

conflicts with another development standard. The other side yard is even smaller, making 

the compliance issue larger if the garage were located in the other yard. Given the 

attested need for additional storage and/or parking space, there is no practical way to 

provide that space while adhering strictly to the ordinances. 

CORRESPONDENCE 

Staff received the following comment via email: 

“I wish to remain anonymous, but I live in the neighborhood.   

 

We saw the house was sold, and the next day the new family moved in.  We thought it was odd 

that within a week, the new owner was tearing up half the yard, and 6ft high piles of dirt have 

been on the property line for well over a month now.  The new property owner should have 

gotten permits before starting a major project.  Why should we allow a brand new person to the 

neighborhood to bend existing code, where it would only benefit himself?  Honesty, we think 

the new neighbors are doing a bit too much, too fast.  They didn't even take the chance to settle 

in.  If the two car garage doesn't fit, then do a one car garage, and get permits first next 

time?  Building codes exist for a reason, just because they are new, doesn't mean they get an 

exception.” 

The comment takes issue with the applicant’s conduct in adapting the property to suit him and 

with the perceived violation of the proper order of the development approval process. To clarify, 

failure to seek approval of a variance or special use prior to development is NOT grounds for 

denial of said variance or special use as property owners must be allowed to seek these 

approvals as remedy for code violations. Similarly, having to undo or demolish any alterations to 

the property that violate the ordinance does NOT generally represent a practical difficulty or 

undue hardship. 

RECOMMENDATION 

APPROVE the requested Variances of Development Standards based upon the following findings 

of fact: 
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• The approval will not be injurious to the public health, safety, morals, and general 

welfare of the community; 

• The use and value of the area adjacent to the property included in the variance will not 

be affected in a substantially adverse manner;  

• The strict application of the terms of this Ordinance will result in a practical difficulty in 

the use of the property.  

With the following specific conditions: 

1. The Applicant shall sign the Acknowledgement of Variance of Development 

Standards/Special Use document prepared by the Lapel Planning Staff within 60 days of 

this approval. Staff will then record this document against the property and file of 

stamped copy of such recorded document shall be available in the Lapel Town Hall. 

2. Any alterations to the approved building plan or site plan, other than those required by 

the Board of Zoning Appeals (BZA), shall be submitted to the Planning Department prior 

to the alterations being made, and if necessary, a BZA hearing shall be held to review 

such changes. 

3. The Applicant shall ensure that the garage does not encroach upon the utility easement. 

MOTION OPTIONS 

• Motion to approve the Variance of Development Standards to permit the construction 

of an accessory structure encroaching upon the required side yard as per submitted 

application BZA-2026-02 based upon the findings of fact {listed by the applicant, and/or 

presented by staff, and/or any other findings of fact added during the BZA discussion} 

with specific conditions proposed by staff. 

• Motion to deny the Variance of Development Standards for the subject real estate as per 

submitted application BZA-2026-02 because… (List reasons, findings of fact) 

• Motion to continue the review of the application BZA-2026-02 until the next regular 

meeting on November 5, 2026, because … (list reasons).  
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EXHIBIT 2. ZONING MAP
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EXHIBIT 3. APPLICATION
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EXHIBIT 4. SITE PLAN AND ELEVATIONS













�����

mjohnson
Text Box
EXHIBIT 5. STAFF SITE PLAN TRANSLATION
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EXHIBIT 6. 2026 PROPERTY CARD
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EXHIBIT 7. ORIGINAL PLAT
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EXHIBIT 8. REVISED SITE PLAN
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